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KNOTE v. THE UNITED STATES. 367 

United States Court of Claims. 
JOHN KNOTE v. THE UNITED STATES. 

Under the Constitution the President's power of pardon does not include the 
power to restore property forfeited to the United States. 

At common law the power of the sovereign to restore forfeitures was incident 
to his title as lord paramount, and extended only to property in which no other 
title than his had vested. His power to pardon on the contrary was a part of the 
public prerogative, and included the power to release all the consequences which 
attached to the crime subsequent to the date of the pardon. The restoration of for 
feited property was not an incident to pardon, and the two powers had no other 
connection than the fact of being lodged in the same person. 

In the United States the power to pardon and to restore forfeited property are 
vested in different parts of the government, the former in the President, and the 
latter in Congress under its general and exclusive power to dispose of the property 
of the United States. 

The President's proclamation of pardon and amnesty, made December 25th 
1868, did not have the effect of entitling a citizen whose property had been there- 
tofore condemned and forfeited for treason, and the proceeds paid into the United 
States treasury, to a restoration of such property or indemnification by the United 
States. 

This was a petition setting forth that the petitioner was a citizen of 
Wheeling, West Virginia ; that certain specified personal property of 
his was seized and libelled on the ground of his alleged treason and re- 
bellion, and by the decree of the United States District Court for the dis- 
trict and state of West Virginia was condemned and forfeited to the 
United States under the Act of July 17th 1862, and sold, and the net 
proceeds, amounting to $11,000, were paid into the treasury; that by 
virtue of the President's proclamation of December 25th 1868, the peti- 
tioner was pardoned and released of all disabilities and penalties attach- 
ing to the offence of treason and rebellion for which said property was 
confiscated, and by virtue thereof has been restored to all his rights, 
privileges or immunities under the Constitution of the United States 
and the laws made in pursuance thereof, and that he is entitled to re- 
ceive from the United States the said proceeds of sale; and he prayed 
judgment for $11,000. 

The defendants filed a general demurrer to the petition, and on that 
issue was joined and the case argued and submitted to the court. 

Linden Kent and Th. Jesup Miller, for petitioner, cited Ex parte 
Garland, 4 Wall. 480 ; Story on the Const. § 1504; U. S. v. Lancas- 
ter, 4 Wash. C. C. 66; U. S. v. Wilson, 7 Pet. 161; Ex parte Wells, 
18 How. 307; V. S. v. Harris, 1 Abbott C. C. 114; Viner's Abr. tit. 
Prerogative; 3 Coke's Inst, ch. 105; Armstrong's case, 6 Wall. 768; 
Brown v. U. S., McCahon 231; Burton v. Smith, 13 Pet. 364. 

Go/orth and Blair, for the United States. 

The opinion of the court was delivered by 
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Loring, J. — The learned counsel for the petitioner in their argument 
referred us for the construction of the word " pardon" in the second 
section of the second article of the Constitution to the following sen- 
tences of Chief Justice Marshall in United States v. Wilson, 7 Peters 
150: "The Constitution gives to the President, in general terms, the 
power to grant reprieves and pardons for offences against the United 
States. As this power had been exercised from time immemorial by the 
executive of that nation whose language is our language, and to whose 
judicial institutions ours bear so close resemblance, we adopt their prin- 
ciples respecting the operation and effect of a pardon, and look into 
their books for the rules prescribing the manner in which it is to be 
used by the person who would avail himself of it." 

On this authority the word " pardon" in the Constitution is to be con- 
strued according to its signification in English law at the time the Con- 
stitution was adopted. And the question is, what was that significa- 
tion ? 

By the theory of the English government the king was lord para- 
mount, from whom all lands were held in such estates as he pleased to 
grant, on the condition of service to him. 

Lord Coke says : " All the lands within the realm were originally de- 
rived from the king, and therefore the king is sovereign lord, or lord 
paramount, either mediate or immediate, of all and every parcel of land 
within the realm :" 1 Inst. 

And the services on which the grants of estates by the king were 
conditioned always included homage and fealty, so that treason was a 
breach of the condition upon which the lands were held, by which 
breach the lands were forfeited to the king and thus returned to him by 
the necessary operation of a condition at the common law. 

The effect was, that the treason annulled the tenant's estate, which 
fell from the lands and left the original title of the king as it was before 
the estate was granted, and free of the encumbrance which the grant of 
it created. And in this the king derived nothing of title from the ten- 
ant; but. merely held the land by his own original title as lord para- 
mount, and simply as crown lands. And of these, Blackstone says : 
" The demesne lands, terrce dominicales regis, being either the share 
reserved to the crown, at the original distribution of landed property, 
or such as has come to him by forfeitures or otherwise :" 1 Com. 286. 

I have cited Blackstone's Commentaries, because that work was con- 
temporaneous with our Constitution, and brought the law of England 
down to that day ; and then as now was the authoritative text-book 
on its subject, familiar not. only to the profession but to all men of the 
geueral education of the founders of our Constitution. Mr. Burke, in 
his speech " on conciliation with America," delivered in March 1775, 
referring to information derived from " an eminent bookseller," as to 
the great exportation of law-books to this country, says : " The colonists 
have now fallen into the way of printing them for themselves. I hear 
that they have sold nearly as many of Blackstone's Commentaries in 
America as in England." That book, therefore, thus belongs to the pre- 
cise time to which our question relates, and is especially authoritative 
on its subject, and therefore I shall continue to cite it. 

The title of the crown lands being thus in the king could be divested 
from him only as other titles were divested, by the grant of the owner. 
And the king, like other owners, was free to grant them to whom he 
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pleased, and, therefore, might grant them again to their former tenant, 
who had forfeited them, or to any other person, as he pleased. And so 
he might grant what estate in them he pleased, and that absolutely or 
conditionally, as he pleased ; and in this there was no connection with 
or recourse to the power to pardon, for it was the necessary result of 
title and the rules of tenure in the English feudal law. 

And it is observable that that system was not, like the civil law, a 
system of jurisprudence founded on the principles of natural equity, but 
a state policy, and conventional merely. Its purpose was the establish- 
ment of government on the tenure of land, which was then the only per- 
manent means of men's support. For mere personalty was then of little 
comparative value ; it consisted chiefly of food, clothing and arms ; and 
was perishable in its nature and consumed in its use. It was, therefore, 
in legal language, incapable of a limitation over. And as it thus could 
not further the purpose of the system, it was little regarded in its law, 
but held to be merely an incident to tenure, and following its results. 
Thus Sir Charles Yorke, in his " Considerations on the law of forfeiture 
by treason," says as follows: " Goods and personal things. They were 
taken to be the produce of the feud and belonging to it, and were for- 
feitable in whole or in part for offences of inferior moment :" P. 69. 

Such, in brief, is the theory and the history of forfeitures of lands 
and goods in the early English law, and of that title to them in the king 
by which, and by which alone, he could grant them to whom he pleased 
and as he pleased. And the doctrine of the restoration of forfeitures 
had then, and has now, no other foundation. 

Blackstone bring3 this ancient law down to the time of our Constitu- 
tion, and distinguishes carefully between the ordinary and the extraor- 
dinary revenue of the crown. The latter, the extraordinary revenue, 
were grants of Parliament for the general expenses of the national gov- 
ernment and could be disposed of only according to the Act of Parlia- 
ment. The ordinary revenue was, in the expressive phrase of Black- 
stone, " the proper royal patrimony," and, as such, disposable by the 
royal grant. He thus defines it: "The revenue is either ordinary or 
extraordinary. The king's ordinary revenue is such as has either sub- 
sisted time out of mind in the crown, or else has been granted by Par- 
liament by way of purchase or exchange for such of the king's hereditary 
revenues as were found inconvenient to the subject:" 1 Com. 251. 
And necessarily that which had been an exchange for any part of the 
hereditary revenue of the crown stood in its place, as part of the royal 
patrimony, and subject to its incidents. 

And of this " ordinary revenue " of the crown, or " proper royal pat- 
rimony," which had subsisted time out of mind in the king, Blackstone 
states eighteen sources, such as the revenues of vacant sees, first fruits 
of spiritual preferments, rents of crown lands, mines of gold and silver, 
wrecks, waifs, treasure-trove, royal fish, deodands and forfeitures," &c. 
And of these last, Blackstone says : " 16th. The next branch of the or- 
dinary revenue of the king consists in forfeitures of lands and goods 
for offences." And after stating the general ground of forfeitures, he 
says : " Hence in every offence of an atrocious kind the laws of England 
have exacted a total confiscation of the movables or personal estate, and 
in many cases a perpetual, in others only a temporary, loss of the offender's 
immovables or landed property; and have vested both of them in the 

Vol. XXIII.— 47 
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king, who is the person supposed to be offended, being the one visible 
magistrate in whom the majesty of the public resides :" 1 Com. 299. 

And as this " ordinary revenue" belongs to the king in exclusive 
title, he consequently, and he only, may dispose of it. And from the 
earliest times such ordinary revenue has been the means of royal grants, 
and constituted the royal franchises of English law. Blackstone says 
(1 Com. 302) : " Deodands and forfeitures in general, as well as wrecks, 
treasure-trove, royal fish, mines, waif's and estrays, may be granted by 
the king to particular subjects as a royal franchise." 

And it is a matter of familiar history that these grants of the sources 
of the ordinary revenue of the crown were so lavishly made by succes- 
sive kings, who, for their purposes, squandered the patrimony of their 
successors, as to impoverish the crown and reduce it to dependence on 
Parliament. And to save what remained of the royal inheritance, in 
the first year of Queen Anne's reign an act was passed restricting royal 
grants of crown lands. But from this act forfeitures were expressly 
excepted, so that these remained, as at the common law, in the king's 
exclusive control. 

This history of the ordinary revenue of the crown, " the proper royal 
patrimony," shows that the title to forfeitures of realty and personalty 
is vested in the king, exactly as is the title to the other specified sources 
of his ordinary revenue. And as a consequence of such title he may 
dispose of any or all of them as he pleases, and, therefore, his power of 
disposing of forfeitures is no more inherent in or pertaining to his power 
to pardon than is his power to dispose of waifs, or wrecks, or deodands, 
or royal fish. 

And in the English law all the text-books from Coke to Blackstone 
and since refer the king's power to restore forfeitures to his title ; and 
by that all the rules relating to the restoration of forfeitures are shaped. 

Lord Coke, in defining pardons, says : " A pardon is a work of mercy, 
whereby the king, either before attainder and sentence or conviction, 
or after, forgiveth any crime, offence, punishment, execution, right, title 
or debt, or duty, either temporal or ecclesiastical. All that is forfeited 
to the king he may restore by his charter." And this directly refers 
his power to restore to his title, for it limits it to that : 3 Inst. 233, 
Pardon. 

And under the head of restitution Lord Coke says as follows : " And 
the reason wherefore the king may by his charter pardon the execution 
and restore to the party or his heirs the land forfeited by his attainder, 
and remaining in the crown, is for that no person hath thereby any 
prejudice." Here, again, the restoration of the forfeiture is referred to 
title merely, for what is his own the king can convey, because it affects 
only himself; and Lord Coke in express words confines the restoration 
to the property " remaining in the crown :" 3 Inst. 240, Restitution. 

And because the king's power to restore results only from his title, it 
has always been the law in England, as it is now, that where a statute 
vests the forfeiture or any part of it in the subject, the king can restore 
only his own, and cannot restore what the law has given to the informer. 
Hawkins's P. C. 548, says : " I take it to be a settled rule that the king 
cannot, by any dispensation, release, pardon or grant whatever, bar any 
right, whether of entry or action, or any legal interest, benefit or ad- 
vantage whatsoever, before vested in the subject." 
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And by the common law, title can be divested only by some mode or 
form of conveyance or transfer, and where that is in writing it must 
contain words of donation manifesting the intent to convey and efficient 
for it. And hence the rule is, and always has been, that a pardon, to 
affect a restoration of a forfeiture, must contain words of restitution, 
and thus be expressly a grant of property as well as the pardon of a 
crime. And unless such express words of restitution are contained in 
the pardon it is not a grant of property, but a pardon of a crime merely. 

And the only reason for the requirement of words of restitution is 
that the title and ownership of the property are in the king. For if 
they were not his, words of restitution would be of no avail. And the 
rule is referred to here only to show that such title and ownership were 
in the king, in the English law. 

A leading case for the rule was cited by the learned counsel for the 
government, from 1 Lev. 120. It is better reported by a better au- 
thority, 1 Saunders 362. In that case Toombes' administrator, brought 
a scire facias against Etherington on a judgment for 2000/. 2s. recovered 
against him by the intestate. The defendant pleaded that the intestate, 
after the rendition of the judgment, committed suicide, and was found 
felo de se, and his goods were forfeited to the king. The replication 
was the Act of 12 Oar. 2, c. 11, " of free pardon, indemnity and ob- 
livion," subsequent to the suicide, whereby the judgment of 2000/. 2s. 
was discharged from any forfeiture. Judgment was rendered for the 
defendant. And the court said as follows : " When the inquisition was 
returned to the King's Bench which found the felony of himself, then 
were the debt and damages vested in the king, and by the act he has 
not granted restitution of it to the plaintiff, administrator. And for 
want of restitution the plaintiff cannot have it, and it remains in the 
king." 

And the note by Saunders shows that the king brought a scire facias 
on the judgment against Etherington, and he pleaded the same act of 
"free pardon, indemnity and oblivion," of 12 Ch. 2, c. 11, which con- 
tained words of release of all judgments, &c. And the court held that 
such words of release discharged the judgment itself, and released the 
debtor from it. And this shows that the restoration of property is not 
the legal incident of pardon, for by the same Act of Parliament the 
pardon of the offence went to one man and the grant or release of pro- 
perty to another. 

There is but one case in the English law where the restoration of 
property follows a pardon, and there it is not incident to it but only 
accompanies it; and that is in the case of excusable homicide, under 
the Statute of Gloucester, which was in affirmance of the common law, 
and prescribes the proceedings, where it is found by verdict that the 
homicide was in self-defence or by mere accident. In the earliest prac- 
tice, on such a verdict the prisoner was remanded to jail to await the 
king's grace. Later the practice was to certify the verdict into chan- 
cery, and thereupon the chancellor, as a matter of course, and without 
submitting the case to the king, issued a writ for the pardon of the 
prisoner and the restoration of the property forfeited. And afterward, 
to save the cost and delay of these mere forms, the modern practice was 
adopted, in which the court on the verdict render a judgment of acquit- 
tal, which prevents the forfeiture. Of course the case was exceptional, 



372 KNOTE v. THE UNITED STATES. 

for in it there was no guilt; and Blackstone, after speaking of the 
ancient practice, says as follows (4 Com. 188) : " The delinquent has 
now, and has had us early as our records will reach, a pardon and resti- 
tution of his goods as a matter of course and right." 

And Hawkins (P. C. 530) says of the practice in his time and before, 
as follows : " However, it seems to have been always agreed that the 
forfeiture of goods, by such homicide, may be saved by a pardon (which 
in this particular case seems to purge the guilt ab initio"). This is a 
clear implication that in his day in other cases pardon did not purge 
the guilt ab initio, but only exempted from the punishment. And it 
shows also how much less effect was then given to a pardon in authori- 
tative text-books on the criminal law than is now often claimed for it in 
modern American decisions, and how gradually it has reached the 
utmost effect now given it in English text-books, of removing disabilities 
and prosecution from and after the pardon. Mr. Russell, in his text- 
book on criminal law, vol. 1 (p. 975, Cr. Law) says as follows : " It was 
formerly doubted whether a pardon could do more than take away the 
punishment, but it is uow settled that a pardon, whether by the king or 
Act of Parliament, removes not only the punishment but all the legal 
disabilities consequent on the crime." And it is thus that a pardon 
restores a man's competency as a witness (leaving his conviction to go 
to his credibility), or his right to be guardian to his children, &c. And 
this removal of disabilities seems the proper and the utmost proper 
effect of a pardon, which, operating from its date, should preclude any 
further effect of the offence pardoned. But this is a different thing 
from giving the pardon a retroactive effect, and making it of itself divest 
property vested in the king, and of which by the general rules of law he 
could be divested only, as of any other part of his royal patrimony, by 
his own grant. 

And the text-books in treating of pardon divide their subjects into 
heads and make the last " the effect of a pardon." And in thus speaking 
directly on the effect of a pardon, uot one of them refers to or indicates 
the restoration of forfeited property as incident to a pardon and the 
legal consequence of it, or attributes to a pardon any further effect than 
the removal of disabilities and prosecutions. Of these books the highest 
authority for our special purpose is Blackstone, who says as follows : 
" Lastly, the effect of such pardon by the king is to make the offender 
a new man, to acquit him of all corporal penalties and forfeitures 
annexed to the offence for which he obtains his pardon, and not so 
much to restore his former, as to give him new credit and capacity," 
(4 Com. 401). Now, all this refers to the future operation of the pardon, 
and especially so, the words connected with forfeitures, which are " to 
acquit him of all corporal penalties and forfeitures." Now, to acquit is 
to discharge, and a man cannot be acquitted of a corporal punishment, 
a branding or whipping, he has already suffered ; and forfeitures stand 
in the same sentence. 

And the omission of the English text-books to refer to the restoration 
of forfeitures as an effect of pardon would seem to follow logically from 
the fact that in the English government the power to restore forfeitures 
and the power to pardon have no connection with and no relation to 
each other. 

We have seen that forfeitures were a part of " the ordinary revenue " 
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of the crown, of " the proper royal patrimony," of any part of which the 
king might dispose, because the title was in him, exactly as any other 
man may dispose of any part of his inheritance. But the king's power to 
pardon crime was one of his direct prerogative powers (1 Blackst. 269), 
vested in him as the executive of the nation, and which he held as a 
means of government, and of which he could no more dispose than he 
could of his forts, fleets and armies, the command of which was another 
of his direct prerogative powers. So that the king's power to pardon 
and his power to restore forfeitures were of different origin and different 
natures, and had no other connection than being vested in the same 
person; while in our government they are not, but are carefully sepa- 
rated and vested in different branches of the government. For under 
our Constitution forfeitures belong to the United States ; they are prose- 
cuted in their name and expressly confiscated to them by the judgment 
rendered, and like other public property can be disposed of only by 
Congress, in whom the Constitution has placed the power " to dispose" 
of property belonging to the United States ; while to the President the 
Constitution has given the power to pardon crime, and no other or 
greater power than is incident to and inherent in that power in the 
common law of England. 

And it is to be remembered always that this distinctness of powers 
makes the scheme of our government, and is essential to it, for to each 
branch of the government its power is carefully meted out. And when 
the Constitution gives to Congress the power to dispose of the public 
property, and provides that no money shall be drawn from the public 
treasury except by an appropriation made by law, it positively excludes 
the President from any control of the national property, real or personal. 
And so it has always been held, and the forfeiture in this case was by 
the judgment that confiscated it to the United States as absolutely 
national property then as this capitol is now. 

And as at the time of the adoption of our Constitution the king's 
power to restore forfeitures was merely the legal consequence of his 
title in them, and was not derived from and made no part of his direct 
prerogative power to pardon crimes, we think that the second section 
of the second article of the Constitution, investing in the President the 
power to pardon crimes, did not authorize him to restore forfeitures or 
to dispose of that part of the national property. 

By the Act of July 17th 18G3, Congress authorized the President to 
grant to those who had participated in the rebellion " pardon and 
amnesty," and both of these words are used in the proclamation of 
December 25th 1868. As the legislature can neither extend nor restrict 
the power of the executive to pardon crimes, the only question arising 
here is whether the word " Amnesty," in the Act of Congress, author- 
ized the President to restore forfeitures. 

What may be the technical meaning or effect of the word "amnesty" 
in other countries under different forms of government and different 
systems of law is foreign to our subject. But the word " amnesty" 
does not belong to the common law and has no technical meaning in it, 
and can be used in it only in the meaning of its synonym in our lan- 
guage, and that is oblivion. For the derivative and literal meaning of 
amnesty is removed from memory ; and in the English law oblivion is 
the synonym of pardon, and is so used in it. For the Act of 12 Ch. 2, 
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c. 11, is entitled "An Act of free pardon, indemnity and oblivion," 
(3 Stat, at Large 166), and these are also its special words of grant, 
and the case under that act, of Tombes, Admr., v. Etherington, hereto- 
fore cited from 1 Saund. 362, therefore decides expressly that a grant 
of " free pardon, indemnity and oblivion," by an Act of Parliament, 
does not effect or include the restoration of forfeitures, and we know of 
no decision or authority in English law that decides a grant of amnesty 
is or can be anything more than a grant of oblivion. 

The word "amnesty" properly belongs to international law, and is 
applied to treaties of peace following a state of war, and signifies there 
the burial in oblivion of the particular cause of the strife, so that that 
shall not be again a cause for war between the parties ; and this signifi- 
cation of " amnesty" is fully and poetically expressed in the Indian 
custom of burying the hatchet. And so amnesty is applied to rebellions 
which by their magnitude are brought within the rules of international 
law, and in which multitudes of men are the subjects of the clemency 
of the government. But in these cases, and in all cases, it means only 
oblivion and never expresses pr implies a grant. 

It is observable that the executive proclamations of pardon previous 
to that of December 25th 1868, proffered in terms a restoration of 
property, while the proclamation of December 25th 1868, relied upon 
in this case, used the words " restoration of rights, privileges and im- 
munities," and it might be that these words would be satisfied by a mere 
removal of disabilities. But we have not sought to found an argument 
on this difference of phraseology. 

On the whole case we are of opinion that the proclamation of Decem- 
ber 25th 1868, does not entitle the petitioner to a restoration of the 
confiscated property claimed in his petition. And the order of the 
court is that the petition be dismissed. 

Chief Justice Drake did not sit on the trial of this case, or take part 
in its decision. 



Court of Appeals of Kentucky. 
COMMONWEALTH v. THOMAS C. JONES. 

A constitutional provision that any person accepting or carrying a challenge to 
fight a duel shall be deprived of the right to hold office is not self-executing, ex- 
cept so far as it prevents those who cannot or will not take the requisite oath from 
entering upon office. It has no other effect until after trial and conviction in the 
course of a regular judicial proceeding. 

A citizen willing to take the oath of office, may enter upon and discharge the 
duties thereof, without subjecting himself to an indictment for usurpation of office, 
until he has first been indicted, tried and convicted for the disqualifying offence ; 
but if he takes the oath falsely and corruptly, he may be indicted and prosecuted 
for the crime thereby committed. 

The statutes regulating the proceedings and prescribing the duties of the Con- 
testing Board in elections for Clerk of the Court of Appeals, do not empower said 
Board to enter into an original inquiry as to whether the party elected has, by a 



